
SOUTH HOLLAND DISTRICT COUNCIL 
 
Report of: Portfolio Holder for Housing Landlord and the Interim 

Housing Manager  
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(Author:  Richard Scorthorne – Property Asset Manager) 
 
Subject: Review of Charging Policy for Homes Connected to the 

Council’s Sewage Treatment Works 
 
Purpose: To seek approval to make changes to the current charging 

policy 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
 
1.0 BACKGROUND 
 
1.1 This report considers the current method of charging for homes that have foul 

water drainage connected to Council owned sewage treatment works and 
pumping stations.  The works treat sewage from both the council owned 
(Housing Revenue Account) housing stock and private homes in the district in 
areas not served by mains sewers. The Council operates a total 61 sewage 
treatment works and pumping stations across the district, and these are held 
within the HRA. 

 

Recommendations: 
 
a) That delegated authority be granted to the Housing Manager to 

commission further legal investigation work into introducing increased 
charges to private homeowners connected to the Council’s sewage 
treatment plants; 

 
b) That, subject to the detailed legal investigation concluding that charges for 

private homeowners can be increased, delegated authority be granted to 
the Housing Manager to pursue Option 3 as detailed within this report, to 
recover the full sewage treatment service shortfall amount by increasing 
the charges for both private homeowners and Council tenants; 

 
c) That delegated authority be granted to the Housing Manager to amend 

charges to Council tenants to fully recover the costs of the operating of the 
drain clearance service; and 

 
d) That delegated authority be granted to the Housing Manager, in 

discussion with the Portfolio Holder for Housing Landlord, to deal with any 
matters arising 

 



2.0 ISSUES 
 
2.1 Currently there are 1,058 homes connected to the Council’s sewage treatment 

works, 600 (57%) are council owned and 458 (43%) are private.  The private 
homes are mainly ex-council homes purchased under the Right to Buy, with the 
remainder being private owners who have been granted permission to connect. 

 
2.2 The current method of charging for sewage treatment services is based on the 

equivalent which would be paid to Anglian Water if the property was connected 
to the public sewer.  This policy was approved in September 1991.  Since that 
time the charges have approximately followed Anglian Water’s charges but this 
method of charging bears no relation to the actual costs incurred in transporting 
and treating sewage on such a small scale. 

 
The methods of charging currently in place are summarised below: 

 
Council homes – calculation based on the rateable value of the property 
updated annually in line with Anglian Water increases collected via rent. 

 
Private homes – there are 3 different methods of charging currently in place 
which were determined at the time of either the sale or upon connection of a 
private home and are legally binding on both parties through the conveyance 
documents.  They are: 

 
1. Rateable Value (422 homes) – the calculation is based on the historic 

rateable value at rates issued annually by Anglian Water, the average 
charge for 2012/13 is £262.36. 

 
2. Notional Occupancy (28 homes) – this method is used where there is no 

historic rateable value for the property and is based upon the potential 
number of occupants determined by the number of bedrooms multiplied by 
the average water usage per person, at rates issued by Anglian Water. 
The average charge for 2012/13 is £376.25. 

 
3. Court Determined Costs (3 homes) – the charges determined by the court 

for servicing plus the actual repair and electric costs of treating sewage at 
this particular site divided by the number of users. The costs charged are 
variable and calculated retrospectively. 

 
2.3 The income for 2012/13 from homes connected is forecast to be: 
 

• Council dwellings   =  £159,292  

• Private dwellings   =  £125,198 

• Total    = £284,490 
 

The total operational expenditure (this excludes any on-costs or depreciation for 
the service) for the management and maintenance of the sewage treatment 
works in 2012/13 is forecast to be £550,730 (including the rolling capital 
investment programme of £60,000 per annum). This leaves a shortfall of 
£266,240 which is currently subsidised by the Housing Revenue Account. This 
expenditure relates to the 1058 homes connected to these sites only. 
 



In addition to this, the Council operates a drain clearance, drain repair and 
septic tank emptying service to all council owned dwellings (including those 
connected to public sewers). For 2012/13 the operational expenditure for this 
service is forecast to be £68,000. This expenditure relates to the whole of the 
Council’s housing stock, but excludes any privately owned dwellings. 

 
2.4 There are two main considerations in respect of charging for the sewage and 

drainage related services the Council currently operates: 
 

• How to recover the full £550,730 operational expenditure associated with 
the sewage treatment works sites 

• How to recover the full £68,000 operational expenditure associated with 
the drain clearance, drain repair and septic tank emptying services 

 
2.5 There are three options to consider which could enable recovery of the costs 

associated with the Council’s sewage treatment works sites. These are detailed 
below: 

 
2.6 Option 1 – To recover the full shortfall amount by increasing the sewage 

charges for Private customers only 
 
 Legal advice has been sought from Legal Services Lincolnshire to establish 

whether or not charges for private customers can be increased. The advice 
received is set out within the legal implications of this report. From that advice, it 
is clear that the matter is complex and that consideration of each 
conveyance/transfer will be necessary to establish both the legal and factual 
position for each connected property. 

 
 If a single rate for all properties (both privately owned and Council owned) 

connected was applied to recover the full cost of providing the service, then the 
annual charge would be £520.54 per dwelling. This would represent a huge 
increase on the average costs currently charged and be difficult to implement 
due to the legal aspect of the conveyances. 

 
 Any increase in cost may generate legal challenges and only a review of the 

wording of each individual conveyance by the legal team would enable a 
defence of any increases. 

 
2.7 Option 2 – To recover the full shortfall amount by increasing the charges 

for Council tenants only 
 
 Charges could be increased for council owned dwellings connected to the 

council treatment works (600 dwellings) to recover the full amount of the 
shortfall, but this would effectively mean we would be charging the council 
tenants more than connected private properties for the same service.  

 
  



 The actual shortfall in 2012/13 is forecast to be £266,240 for the operation of 
the Council’s sewage treatment works sites. Should increases (other than in line 
with Anglian Water’s increases) to private homeowners not be feasible, 
consideration could be given to applying the increase to the Council’s tenants 
who are served by one of these sites. 

 
 There are 600 Council owned dwellings connected to the sites across the 

district. Full recovery of the shortfall would represent a £443 per year increase 
in charges to our tenants (£8.87 per rental week). This level of increase may not 
be considered acceptable, so the increase could be introduced in steps over a 
longer period – for example a 5 year period, where a smaller level of increase is 
applied each year, reaching full cost recovery after the 5 years. 

 
2.8 Option 3 – To recover the full shortfall amount by increasing the charges 

for both private homeowners and Council tenants 
 
 This option would be dependent upon the legal team having inspected and 

considered each conveyance/transfer for the private dwellings connected to the 
Council’s sewage treatment works sites, and concluding that the charges can 
be increased. However, this option would provide a more equitable route for 
recovering the shortfall by ensuring any increases are applied appropriately to 
those who use the systems. 

 
 57% of the properties connected to the Council’s sewage treatment works sites 

are Council owned, with the other 43% being under private ownership. It could 
be possible to apportion the increase in sewage charges on this basis, as 
follows: 

 

• Total existing shortfall = £266,240 

• Amount of shortfall recoverable from Council tenants (57%) = £151,757 

• Amount of shortfall recoverable from private homeowners (43%) = £114,483 
 
This would necessitate an increase in the charges for connected Council 
tenants of £253 per annum, or £5.05 per rental week. As discussed in Option 2, 
this increase could be applied over as a stepped increase over an extended 
period of time as opposed to a one-off increase of the full amount. 

 
2.9 In addition to the recovery of costs for the sewage treatment service, 

consideration should also be given to the potential recovery of costs for the 
drain clearance, drain repair and septic tank emptying services, which are 
provided to all Council owned dwellings only. The costs for 2012/13 for this 
service are forecast to be £68,000. The HRA housing stock currently has 3,880 
dwellings, so the charges for this service per dwelling would need to be £17.53 
per annum, or £0.35 per rental week, which could also be implemented as a 
stepped increase over an extended period. 

 



2.10 A report was taken to the meeting of the Policy Development Panel (PDP) on 
18 September 2012 about the charging policy for homes connected to the 
Council’s sewage treatment works. The following decision was made by PDP: 

 
 That Cabinet be informed that the Policy Development Panel agreed that the 

current arrangements whereby the Housing Revenue Account is subsidising the 
sewage treatment services to private sector housing should cease as soon as 
possible and that it supported the following recommendations: 

 
 a) That delegated authority be granted to the Housing Manager to commission 

further legal investigation work into introducing increased charges to private 
homeowners connected to the Council’s sewage treatment plants; 

 
 b) That, subject to the detailed legal investigation concluding that charges for 

private homeowners can be increased, delegated authority be granted to the 
Housing Manager to pursue Option 3 as detailed within this report, to recover 
the full sewage treatment service shortfall amount by increasing the charges for 
both private homeowners and Council tenants; 

 
 c) That delegated authority be granted to the Housing Manager, in discussion 

with the Portfolio Holder for Housing Landlord, to deal with any matters arising; 
and 

 
 d) Increase charges for drain clearance for Council tenants. 
 
 During the meeting, the following points and queries were also raised: 
 

• Members were all in agreement that the Housing Revenue Account should not 
be used to make up the shortfall on the costs that the sewage treatment  
works were incurring to the council, and that the fairest way of recouping any 
costs would be to increase charges for both private and council tenants.  In 
addition to this charges should be increased for drain clearance for Council 
Tenants, especially if a blockage had occurred due to the fault of a tenant.   

 

• Members asked if it was possible for the Sewage Treatment works to be 
transferred over to Anglian Water, and then the Council would no longer incur 
any costs.   The Property Asset Manager advised that there were some 
instances where Anglian Water would take over a Council owned Sewage 
Treatment works, however the works had to meet certain requirements, and if 
it did not Anglian Water would not adopt it.   

 
3.0 REASONS FOR RECOMMENDATIONS 
 
3.1 To potentially reduce/remove the financial burden placed upon the HRA for the 

Council’s sewage and drainage related work. 
 



4.0 OPTIONS 
 
4.1 Do Nothing – the HRA currently makes a significant financial contribution to the 

operation of the Council’s sewage and drainage services. Continuing this level 
of contribution may prevent necessary work being funded from the HRA. To set 
this in context, the level of shortfall in 2012/13 (£266,240) could have enabled 
the construction of 2 to 3 new homes. 

 
5.0 IMPLICATIONS 
 
5.1 Carbon Footprint & Environmental Issues 
 
5.1.1 In the opinion of the report authors there are none 
 
5.2 Constitution & Legal 
 
5.2.1 It is considered that this report and its recommendations have no significant 
 implications relating to the Council’s Constitution. 
 
5.2.2 Prior to the meeting of PDP, legal advice was sought from and provided by 

Legal Services Lincolnshire in respect of increasing charges to private 
homeowners connected to the Council’s sewage treatment works sites. That 
advice is detailed in 5.3.2 below: 

 
5.2.3 The Council must consider its contractual obligations and its obligations in land 

law. The position depends to a large extent on the nature of the obligation 
contained in each individual transfer to the original purchaser from the Council. 

 
There will be two main scenarios to consider: (i) where the original purchaser 
remains in the property; and (ii) where there have been one or more 
subsequent sales. 

 
Legal Easement 

 
If the right to drain to the relevant sewage treatment works exists as an 
easement, then the position is clear. Whatever rights were granted in the 
transfer will remain enforceable against the Council whether the owner is the 
original or a subsequent purchaser. 

 
A legal easement is almost always granted for an indefinite period – in other 
words, it will not come to an end. This means that the rights granted (such as 
the right to drain) cannot be brought to an end otherwise than by agreement 
with the owner. Equally, the terms of such an easement (such as charging 
arrangements) cannot be altered unless either (i) the transfer makes provision 
for this; or (ii) the parties agree to change the terms. 

  
The key issue about an easement is that it will automatically benefit any new 
owner – if the original purchaser sells the property on then the buyer will be 
entitled to the same rights that the seller enjoyed. 

 



There is one caveat to the above – depending upon the wording of the transfer, 
it may be possible to argue that the easement relates only to the right to drain 
through the pipes/sewers and does not extend so far as having the foul water 
treated. This is because an easement should not normally result in a cost to the 
person whose land is burdened by the easement – Regis Property Co Ltd v 
Redman [1956] 2 QB 612. The law is not entirely clear on this point, as such an 
easement has been accepted by the courts (Crow v Wood [1971] 1 QB 77) – 
but this related to fencing and may well be restricted to that type of easement. 

 
It will be necessary to inspect each transfer very carefully in order to determine 
the facts of each case and the nature of the rights granted. 

 
Contractual 

 
If we can show that some or all of the drainage rights do not constitute an 
easement for sewage treatment, there will still be a contractual requirement to 
continue to provide sewage treatment services to original purchasers. Thus, it 
will be necessary to establish which properties, connected to treatment works, 
remain occupied by original purchasers and which have been sold on. The 
Council will be unable to terminate or alter the arrangements for original 
purchasers except with their consent or in accordance with the provisions in the 
transfer. 

 
Where properties have been sold on, it will again be necessary to inspect the 
terms of each individual transfer. This will be necessary in order to establish 
whether the right to drain to the treatment works has been passed on in the 
subsequent transfer(s). s62 of the Law of Property Act 1925 has the effect of 
passing on rights (not limited to legal easements) that a property benefits from 
unless the operation of s62 has been excluded in the transfer. 

 
Environmental 

 
Members should keep in mind that the Council has responsibilities under 
environmental law. Any decision about the closure of sewage treatment works 
should be made in light of those responsibilities. 

 
Summary 

 
In summary, then, it is not possible to say with certainty whether arrangements 
to drain to SHDC owned sewage treatment works can be terminated or the 
terms of the service altered. It will be necessary to consider each individual 
transfer to establish the legal and factual position with each connected property. 
The status of the rights (easement or contractual) and the wording of the 
transfers will determine the Council’s approach. 

 



If members wish to pursue this matter further, they may wish to consider 
prioritising sites according to cost. Legal Services can then be instructed to 
review the transfers relating to the most costly sites first. 

 
In any event, the Council must ensure that its actions do not result in breaches 
of environmental law. 

 
5.2.4 Since the meeting of PDP, Legal Services Lincolnshire have been asked to 

review the legal documentation associated with the sales of a small number of 
properties (through Right To Buy) which are connected to SHDC owned 
sewage treatment works. This work has been completed and LSL have 
provided some further advice following that exercise, which is set out in 5.3.4 
below. 

 
5.2.5 In an effort to establish what opportunity may exist to alter the charging regime 

in respect of former council properties connected to the Council sewage 
treatment works, Legal Services Lincolnshire have reviewed the legal 
documentation associated with the sale of properties at two locations. 

 
Site One 

 

Four former council properties were sold between 1973 and 2004. Two of the 
conveyances have very similar terms and the other two are similar to each other 
but are different from the first two. I’ll therefore deal with them under separate 
headings below. 
 
Properties one and two 
 
As I have mentioned, these were sold with very similar rights. Whilst the 
conveyances granted specific rights to drain foul water through drainage pipes 
on the estate, they did not grant any specific right to use the sewage treatment 
works – although one of the two conveyances did state that drainage was “to 
the estate sewerage system” which may imply such a right. Crucially, however, 
neither conveyance set out a charging mechanism. 
 
In the above two cases, the lack of any reference to a charging mechanism 
would appear to present an opportunity to alter the same. 

 
Properties three and four 
 
The other two properties are subject to different rights. Both of these 
conveyances grant the right to drain but also the right to use “other services as 
now used and enjoyed “ – this would include use of the sewage treatment works 
(assuming that the properties were connected thereto at the time).  
 



Whilst these second two conveyances are again very similar to each other, they 
do differ in one key way. One of the conveyances sets the charging mechanism 
to be the charge that Anglian Water would make if the property were connected 
to the mains sewage system. The other conveyance provides for the same 
mechanism or a sum which represents an equal proportion of the cost of the 
service to the Council. 
 
The rights set out in these two conveyances are expressed to be for the benefit 
of successors in title as well as the original purchaser. 
 
It would appear, then, that one of these conveyances would permit a change to 
the charging mechanism but the other would not (unless a negotiated variation 
could be achieved) 
 
Site Two 

 
Twelve properties were sold between 1980 and 2004. Ten of the conveyances 
have very similar terms and the other two are similar to each other but are 
different from the first ten. I’ll therefore deal with them under separate headings 
below. 

 
Properties one to ten 
 
Ten of the properties are subject to almost identical terms. They all grant the 
right to drain but also the right to use “other services as now used and enjoyed “ 
– this would include use of the sewage treatment works (assuming that the 
properties were connected thereto at the time).  
 
All ten of the conveyances set the charging mechanism to be the charge that 
Anglian Water would make if the properties were connected to the mains 
sewage system. No alternative mechanism is given. The rights set out in these 
conveyances are expressed to be for the benefit of successors in title as well as 
the original purchaser. 
 
It would appear, then, that the charging mechanism cannot be changed for any 
of these properties  (unless a negotiated variation could be achieved). 
 
Properties eleven and twelve 

 
The conveyances for these two properties are identical to the ten detailed 
above, except that the conveyances provide for the Anglian Water charge or a 
sum which represents an equal proportion of the cost of the service to the 
Council. 
 
In the case of these two properties, it would appear that the conveyances do 
permit a change in the charging mechanism. 

 
5.2.6 There are some legal doctrines and principles which might apply to this subject. 

If a decision is reached to change the current charging policy, it would be 
necessary to obtain further legal guidance from Legal Services Lincolnshire.  



5.2.7 Should Cabinet approve the recommendations to this report, further legal 
investigation would be undertaken to establish precisely where any changes 
can be made to sewage charges. However, the legal advice contained in 5.3.4 
provides some indication of potential outcomes. 

 
5.3 Contracts 
 
5.3.1 The implication has been considered and it is the opinion of the Report Author 

that there are none. 
 
5.4 Crime and Disorder 
 
5.4.1 The implication has been considered and it is the opinion of the Report Author 

that there are none. 
 
5.5 Equality and Diversity 
 
5.5.1 The implication has been considered and it is the opinion of the Report Author 

that there are none. 
 
5.6 Financial 
 
5.6.1 The purpose of this report is to explore the options available to implement a “full 

cost recovery” system for the Council’s sewage treatment and drainage work, 
so the key financial implication is to reduce/remove the financial burden 
currently placed upon the HRA in undertaking these services. 

 
5.6.2 Depreciation of the HRA sewage treatment works sites has not been included 

within the figures contained within this report and would, therefore, continue to 
be a burden on the HRA. The depreciation is around £110,000 per annum. 

 
5.6.3 The “full cost recovery” approach seeks to recover the operational costs of 

providing the service. 
 
5.6.4 The payment for drainage/sewage related costs by our tenants are not covered 

by Housing Benefit payments, so the proposals contained within this report do 
not affect individuals’ Housing Benefit. Tenants on housing benefit will therefore 
be required to pay any increase approved. 

 
5.7 Risk Management 
 
5.7.1 There are two main risks to consider: 
 

• Maintaining the status quo – the HRA currently makes a significant 
financial contribution to the operation of the Council’s sewage and 
drainage services. Continuing this level of contribution may prevent 
necessary work being funded from the HRA; and 



• Response to increasing charges – any increase in charges to the Council’s 
tenants may lead to negative feedback and PR. However, the effects of 
this could be mitigated to some extent by introducing the increases over a 
longer period of time. Introducing increased charges to private 
homeowners would require further legal investigation before a scheme 
could confidently be implemented. 

 
5.8  Staffing 
 
5.8.1 The implication has been considered and it is the opinion of the Report Author 

that there are none. 
 
5.9 Stakeholders/Consultation 
 
5.9.1 The implication has been considered and it is the opinion of the Report Author 

that there are none. 
 
6.0 WARDS/COMMUNITIES AFFECTED 
 
6.1 This report and its recommendations have the potential to affect all Wards 

within the South Holland district. 
 

 
Background papers:- Report to Policy Development Panel - 18 September 2012 
___________________________________________________________________ 
 
Lead Contact Officer 
Name/Post:    Richard Scorthorne/Property Asset Manager 
Telephone Number:  01775 761161 ext. 4671 
Email:     rscorthorne@sholland.gov.uk 
 
Appendices attached to this report: 
None 


